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Audit and Advisory Firm KPMG Germany has a significant overview on corporate and 
labor law including all kinds of white collar criminal matters. He is specialized in defend-
ing corporations and in conducting noiseless internal investigations either national or inter-
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ABSTRACT 
Due to the coalition agreement of CDU/CSU and SPD the German Government shall 
implement a new act on corporate criminal liability before the end of the current election 
period. After an informal draft from the ministry in lead, the BMJV, was leaked to the 
public this issue is frequently discussed in the media. The author tries to give an overview 
on the main items of the draft law, the major concerns against it and the mediating draft 
of the Munich Concept.
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Notwithstanding, that the latest OECD report about the effectiveness of sanctions 
against companies shows Germany in the upper class of successful enforcement the pre-
sent political coalition directing Germany had decided in their coalition agreement that a 
new act about sanctions against corporations shall be developed and pass the parliament 
before the end of the current election period. 
 
End of August last year the Secretary for Legal Affairs and Consumer Protection (BMJV) 
had leaked an internal draft of this act to the press. Since then the matter was rather silent 
up to April 21, when the BMJV contacted all relevant associations and asked for comments 
until June 12. Attached was an almost unrevised draft and the information that until now 
there is no harmonized governmental draft agreed from all ministries involved.  
 
On September 6, last year a group of experts led by Professor Saliger from the Munich 
University and three lawyers frequently asked in white collar crime matters have pub-
lished a complete draft of a bill about sanctions against corporations including the proce-
dure of internal investigations. They have named their project the Munich Concept (fur-
ther MC). 
 
They were led by the experience of a legal system in Germany suffering under a tremen-
dous work overload, causing an inacceptable duration of criminal proceedings including 
the fact that more and more cases become barred due to the statute of limitations. The 
Government’s idea how to handle this critical situation by additionally starting a new line 
of mandatory investigations without any chance how or where to find experienced staff 
for the police, the offices of the public prosecutors and also judges may be called ambi-
tious. I am afraid that implementing only this new act in nothing else than an usual pro 
forma solution, nowadays modern as governmental skill. This will finally be damaging 
the acceptance of the legal system in our country. 
 
Having laid out these facts at the beginning of this short overview let us now look at the 
most important aspects of the BMJV Draft and the Munich Concept. 
 
The BMJV draft will be applicable for almost every legal entity in Germany regardless of 
its statutes of organization or its economic parameters. The German jurisdiction will ad-
ditionally be extended worldwide as far as international rules allow. 
 
Legal entities shall be held liable for all criminal acts committed by its management or 
staff this conduct having violated existing legal obligations of the entity or has caused or 
intended to cause an illicit profit of the entity. 
 
The potential sanctions are fines, a warning with deferred fines or even liquidation of the 
entity. 
 
For big companies with a business volume of more than 100 Mio Euro p.a. the fine may 
reach the amount of ten percent of the three years average of the annual worldwide turn-
over. Even small companies may be charged with fines up to 10 Mio Euro.  
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Disgorgement of profits from illegal acts will be added to the fines. The fines may be sof-
tened if an internal investigation had been conducted and supported the clarification of 
the facts. 
 
The draft offers some range of flexibility for cases of minor importance by providing op-
tions for non or deferred prosecution agreements.  
 
One of the most important political aims is that investigations against companies will be 
a mandatory obligation of the public prosecutors. As far as I am informed only Spain 
decided that their authorities shall not have any discretion to decide whether to start an 
investigation or to dispense.  
 
That being said allow me now to describe the different approach of the MC and the major 
concerns against the draft of the BMJV.  
 
The principle of mandatory investigations by public prosecutors is an achievement of lib-
eralism in the 2nd part of the 19th century. It was not any longer at the discretion of the 
aristocracy to decide, whether to commence a criminal investigation or not. The clear legal 
obligation for the then newly designed and established authority of public prosecutors 
was to start an investigation on all information about facts which show some clue that a 
criminal offense might have occurred. 
 
The aim was that at the end of such an investigation there shall be enough evidence to 
decide whether to indict a suspect or to cease the investigation. The development of penal 
law since then is nothing less than a continuous increase of criminal offences adding more 
and more complexity. The staff in the offices of the police and the public prosecutors did 
not grow simultaneously. The consequence was and still is a significant work overload for 
the police, for the public prosecutors and for the courts. As all suspects under custody are 
necessarily handled first, cases of high complexity but without anyone in jail are post-
poned and the proceedings need more and more time from year to year. The political 
reaction was that new rules allowed the public prosecutor to cease investigations at their 
discretion after having conducted a minimum standard of investigations. Since years now 
this is the most frequent solution of investigations in Germany: the suspension of an in-
vestigation after the payment of a fine by the suspect due to an assumed low level of guilt. 
 
As of today the decision to start an investigation against a legal entity is at the discretion 
of the public prosecutors in Germany. As already mentioned, only Spain is an exemption 
in Europe and has a mandatory public investigation in corporate wrongdoing. Even after 
considering the BMJV draft’s transition period of two years there will be no chance to 
build up the experienced resources to solve the high number of additional new mandatory 
cases which have to be expected in a country with some Million legal entities. 
 
Every country governed by law needs a functioning legal system without bottlenecks as 
diligent and timely solutions are essential for the citizens’ acceptance of this system. To 
solve this issue the MC votes for a modification of the principle of mandatory proceed-
ings. Those are and will still remain necessary for every individual suspect. The MC allows 
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the prosecutor to start the investigation against individuals while suspending it against a 
legal entity until the indispensable individual probe gives significant evidence for an ad-
ditional corporate wrongdoing. This will be a chance to significantly reduce the immedi-
ate need of a second research line against companies. 
 
To avoid an unmanageable increase of proceedings the MC additionally brings an exemp-
tion for all legal entities which are small foundations, non-economic, small associations 
and all those companies which fall under the definition and rules for small and medium 
sized entities of relevant EU-Law due to their number of employees or their annual turn-
over. 
 
This exclusion is based also on another important consideration: Many of the rules in the 
BMJV draft demonstrate the importance of an effective compliance system. But if we take 
a glance on the compliance directives you cannot deny that all these control mechanisms 
have been developed for really big companies as a result from lessons learned in the pub-
licly well-known cases like Siemens, Daimler or Volkswagen. Many of these compliance 
rules overstrain the means of the small and even the middle-sized companies. Mandatory 
investigations under the scope of such AAA-rules of a so-called sophisticated compliance 
system will lead to a lethal risk for many of the smaller companies which cannot fulfill all 
the requirements of this state-of-the-art compliance. The new act will destroy the present 
system of competition and lead to massive advantages of big entities. 
 
The consequences of such development will not be in the best public interest of a demo-
cratic state with a free economy and liberal society. 
 
This matter leads to another issue: Who will feel the sanctions as an unpleasant reaction 
to an illicit behavior? Who will change its own conduct in order to avoid further sanc-
tions? A legal entity will feel no pain and will not even have an interest so survive. It will 
always and only be a human being connected and related to the entity, who can show a 
reaction to punishment. Therefor the MC emphasizes the need not to focus on the com-
panies wrongdoing but to keep constantly the individual liability in mind. It follows the 
Yates Memorandum from 2015 which until now only slightly altered under the Trump 
administration 
 
Employees of a company may have participated in a wrongdoing, but on average only a 
small part of them will have been involved and the majority will be scared to lose their 
jobs or to get a reduced income due to the fines imposed on their employee. The BMJV 
draft does not mention the conflicts of interest arising from these facts. Their situation is 
out of the scope of the new act. How can a government forget or ignore the consequences 
for innocent workers? Furthermore the shareholders will feel punished without being li-
able for any individual wrongdoing of the management and in case of public incorpora-
tions even without a real chance to influence the company as an owner of for instance 
3000 shares. We know since the last financial crisis that the legal consequences of this dis-
aster caused a wide discussion in the USA about the balance between corporate and indi-
vidual responsibility. 
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Was this dispute not recognized in our country with such a tradition of work unions and 
social adjustment? Both groups, employees and shareholders are well recognized in the 
MC Their situation has to be included in any consideration how to handle a case of cor-
porate liability. Even the works council will have to be involved before imposing fines. 
And the view on consequences of all sanctions shall also include the effect of fines on 
other entities which did not where involved in any wrongdoing- The MC tries to mirror 
the complexity of an economy and shall not focus only on the payment of high fines. 
 
The MC carefully tries to set rules for internal investigations. Internal investigations fac-
tually are private investigations. A state governed by law shall not abandon its monopole 
to take care for legal proceedings in an equal manner for all citizens and entities under its 
control. If those who are powerful in what way ever will be allowed to conduct their own 
investigations on their criminal matters the system will finally collapse. Thus the govern-
ment has to carefully balance the rules under what guidelines private investigations shall 
be allowed and moreover accepted by public authorities. The MC proposes, that they 
have to be under scrutiny of the authorities from their planning to their final report. They 
are not a kind or a part of criminal defense. They are at least a part of the public obligation 
for a fair trial against everyone. But if the internal investigation follows the rules of an 
honest cooperation with the authorities they shall be honored. The BMJV draft rules that 
the defense attorney for a company shall not be conducting an internal investigation. The 
MC furthermore demands that the internal investigator has to be independent in a similar 
way as an auditor has to be to allow public reliance in his opinion. But on the other hand, 
an investigation in full cooperation with the authorities will be absolutely preferred and 
valued. Only the MC will not allow the seizure of attorney work products as the BMJV 
draft shall allow thus weakening the confidential position of lawyers without necessity. 
The MC was until now more or less disdained by the BMJV. Now as the Corona Crisis 
strikes the economy with inconceivable burden and consequences this new act will have 
the chance to destroy even those smaller legal entities which have survived the crisis. Let 
the parliament be reasonable enough to stop and postpone the act which may otherwise 
be called Corona 2.0. for companies. 
 
